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Opinion No.17 (2014) on the Evaluation of Judges’ work, the quality of Justice
and Respect for Judicial Independence

7. Evaluation of judges is undertaken in order to assess the abilities of individual judges
and the quality and quantity of the tasks they have completed. Evaluation is used, for
example: to provide feedback, to identify training needs and to determine “performance
based” salaries. It can also be used in order to seek out suitable candidates for promotion.
It is argued by some that, in these ways, individual evaluation can, in principle, assist
in improving the quality of a judicial system and can thereby also ensure the proper
accountability of the judiciary towards the public.

13- kil Conseil supérieur de la magistrature francais ,Rapport annuel2003-2004 , pp. 81s., spéc. p.89
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13. All member states (...) differentiate between the process of evaluation and
disciplinary measures.

46;47. The reconciliation of the principle of judicial independence with any process of
individual evaluation of judges is difficult. But the correct balance is of crucial importance.
Ultimately, judicial independence must be paramount at all times. In summary, the means
of achieving this balance include the following: (1) There must be plain and transparent
rules with respect to the procedure, criteria and consequences of evaluation.
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16- V. Répertoire Dalloz de procédure civile, V. Magistrat, spéc. n°4’*
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Opinion No.17 (2014) of the Consultative Council of European Judges (CCJE)
on the Evaluation of Judges’ work, the quality of Justice and Respect for Judicial
Independence § 32, 34, 35

32. The CCJE notes that the ENCJ Report recommends that the criteria for the evaluation
of professional performance of judges should be comprehensive, and should include
both quantitative and qualitative indicators, in order to allow a full and deep assessment
of the professional performance of judges.

34. The CCJE considers that evaluations should not be based solely on quantitative
criteria. Further, although the efficiency of a judge’s work can be an important factor for
evaluation, the CCJE considers that a heavy reliance on the number of cases a judge has
decided is problematic because it might lead to false incentives.

35. The quality of justice cannot be understood as if it were a synonym for mere
“productivity” of the judicial system (...) In order to evaluate the quality of a judge’s
decision, evaluators should concentrate on the methodology a judge applies in his/her
work overall, rather than assessing the legal merits of individual decisions. The latter
must be determined solely by the appeal process. Evaluators must consider all aspects
that constitute good judicial performance, in particular legal knowledge, communication
skills, diligence, efficiency and integrity. Therefore, the CCJE continues to consider it
problematic to base evaluation results on the number or percentage of decisions

reversed on appeal.
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Opinion No.17 (2014) of the Consultative Council of European Judges (CCJE)
on the Evaluation of Judges’ work, the quality of Justice and Respect for Judicial
Independence § 4, 31

The key tasks of the judge as the object of the evaluation.

4. Judges perform indispensable duties in each democratic society that respects the rule
of law. Judges must protect the rights and freedoms of all persons equally. Judges must
take steps to provide efficient and affordable dispute resolution and decide cases in a
timely manner and independently and must be bound only by the law. They must give
cogent reasons for their decisions and must write in a clear and comprehensible manner.
Moreover, all binding decisions of judges must also be enforced effectively. Judicial
independence does not mean that judges are not accountable for their work. The CCJE
has laid emphasis on maintaining and improving the quality and efficiency of judicial
systems in the interest of all citizens. Where it exists, the individual evaluation of judges
should aim at improving the judiciary while ensuring the highest quality possible. That
exercise must be done in the interest of the public as a whole.
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31. The formalindividual evaluation of judges must be based on objective criteria
published by the competent judicial authority. Objective standards are required not
merely in order to exclude political influence, but also for other reasons, such as to avoid
the risk of a possible impression of favouritism, conservatism and cronyism, which exists
if appointments/evaluations are made in an unstructured way or on the basis of personal
recommendations. These objective standards should be based on merit, having regard to
gualifications, integrity, ability and efficiency66.

Recommendation CM/Rec (2010)12 adopted by the Committee of Ministers of the
Council of Europeon November 17, 2010 § 58

Where judicial authorities establish systems for the assessment of judges, such systems
should be based on objective criteria. These should be published by the competent
judicial authority.
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The European Charter on the Statute of Judges § 4.1

When it is not based on seniority, a system of promotion is based exclusively on the
qualities and merits observed in the performance of duties entrusted to the judge, by
means of objective appraisals performed by one or several judges and discussed with the
judge concerned.

The Singhvi Declaration, Article 14

Promotion of a judge shall be based on an objective assessment of the judge’s integrity,
independence, professional competence, experience, humanity and commitment to
uphold the rule of law. No promotions shall be made from an improper motive.

The UN Basic Principles on the Independence of the Judiciary, Article 13

Promotion of judges, wherever such a system exists, should be based on objective factors,
in particular ability, integrity and experience.
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Opinion No.17 (2014) of the Consultative Council of European Judges (CCJE)
on the Evaluation of Judges’ work, the quality of Justice and Respect for Judicial
Independence § 41, 47

41. (...) all procedures of individual evaluation should enable judges to express their views
on their own activities and on the assessment that is made of these activities. (...). The
evaluated judge must therefore have the opportunity to contribute to the evaluation
process in a way that is useful, for example by commenting on a preliminary draft or by
being heard in the evaluation process.

47. The evaluated judge should have the right to be heard in the process, and to challenge
an unsatisfactory evaluation, including the right of immediate access to material relating
to the evaluation.

Recommendation CM/Rec (2010)12 adopted by the Committee of Ministers of the
Council of Europe on November 17, 2010 § 58

The procedure should enable judges to express their view on their own activities and
on the assessment of these activities, as well as to challenge assessments before an
independent authority or a court.
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19- Conseil supérieur de la magistrature francais, Rapport annuel 2003-2004, pp. 81s.
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Opinion No.17 (2014) of the Consultative Council of European Judges (CCJE)
on the Evaluation of Judges’ work, the quality of Justice and Respect for Judicial
Independence § 14

In some member states, the opinion of bar associations, litigants, colleagues and more
senior judges are taken into account.
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20- Article 12-1 de la I'ordonnance n. 58-1270 du 22 décembre 1958 portant loi organique relative au statut de la
magistrature.
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LOI organique n° 2016-1090 du 8 aoit 2016 relative aux garanties statutaires,
aux obligations déontologiques et au recrutement des magistrats ainsi qu’au Conseil
supérieur de la magistrature (1), article 13

3° Apres le méme deuxieme alinéa, il est inséré un alinéa ainsi rédigé : “ Lautorité
qui procede a bévaluation prend en compte les conditions dj>organisation et de
fonctionnement du service dans lequel le magistrat exerce ses fonctions. Syagissant des
chefs de juridiction, I»évaluation apprécie, outre leurs qualités juridictionnelles, leur
capacité a gérer et a animer une juridiction”.
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Opinion No.17 (2014) of the Consultative Council of European Judges (CCJE)
on the Evaluation of Judges’ work, the quality of Justice and Respect for Judicial
Independence § 42

(...) dismissal from office should not be the consequence of an unfavourable evaluation
alone but only in the case of a serious breach of disciplinary rules or the criminal law,
following a proper procedure and based on reliable evidence. However, as already also
noted, dismissal may be the consequence if the inevitable conclusion of the evaluation
process is that the judge is incapable or unwilling to perform his/her judicial duties to

a minimum acceptable standard, objectively judged
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Opinion No.17 (2014) on the Evaluation of Judges’ work, the quality of Justice
and Respect for Judicial Independence § 40

A member state that decides to introduce individual formal evaluation must decide
whether to evaluate judges regularly or only for special occasions, for example when a
judge is a candidate for promotion. Regular evaluations permit a full picture of a judge’s
performance to be created. They should not take place too often, however, in order to
avoid an impression of constant supervision which could, by its very nature, endanger
judicial independence.
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21- Art 12-3 de I'ordonnance statutaire du 22 décembre 1958.
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Opinion No.17 (2014) of the Consultative Council of European Judges (CCJE)
on the Evaluation of Judges’ work, the quality of Justice and Respect for Judicial
Independence § 41

(...) Any procedure should also enable them to challenge assessments before an
independent authority or a court. (...) Moreover, the evaluated judge must have an
effective right to challenge an unfavourable evaluation, particularly when it affects the
judge’s “civil rights” in the sense of Article 6 of the European Convention for the Protection
of Human Rights and Fundamental Freedoms. The more serious the consequences of an
evaluation can be for a judge, the more important are such rights of effective review.
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